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QUESTION PRESENTED 


In the opinion of appellee, the question is: 

Is not appellee's action in discharging appellant from employ- 
ment shown by the administrative record to be in strict accord 
with all applicable statutory and regulatory procedures, not arbitrary 
or capricious, and fully supported by substantial evidence, and is 


not appellee, accordingly, entitled to judgment as a matter of law? 
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BRIEF FOR APPELLEE 
COUNTER-STATEMENT OF THE CASE 


For falsifying his 1957 District of Columbia income tax 


return, appellant was discharged from his position as a Revenue 


Officer in the District of Columbia Government (Defendant's 


Exhibits 12-14). 


Alleging that his discharge was arbitrary, capricious, not 
supported by the evidence, and not in accord with regulatory 
procedures, appellant brought in the court below a civil action for 
a mandatory injunction restoring him to his former position and for 
a money judgment for lost pay (J. A. 3-9). 

Appellee's answer denied all allegations contained in the 
complaint of illegal or improper action on its part and all other 
allegations not supported by the administrative record. Attached as 
exhibits to appellee's answer was the complete record of the 
administrative proceedings relating to appellant's discharge 1 
(J. A. 10-11). 

Cross-motions for summary judgment were thereafter filed 


(J. A. 12, 32). In their respective motions, appellant and appellee 


agreed that there existed no genuine issue of material fact necessary 


: Upon motion of appellant, the Court has granted leave to 
file, in lieu of printing in the joint appendix, three copies of the 
exhibits constituting the administrative record, including all 
pleadings and exhibits filed in the court below in Civil Action No. 
938-58, H. Edward Chosick, Executor of the Estate of Elizabeth 


fa tnt etd Nd cats tae tl hee ta mc rt 
Geary Hepner, deceased v. Nevin V. Hepner. 


to be litigated and that the sole question presented wis whether, 
on the basis of the administrative record, appellant or appellee was 
entitled to judgment as a matter of law. : 

Both appellant and appellee also filed, pursuant to the 
District Court's Rule 9 (h), a detailed Statement of Material Facts 
as to Which There is No Genuine Issue (J. A. 12-31, 34-45). For 
a complete resume (referenced to the record as it appears in this 
Court) of the facts contained in the administrative record, which 
appellee contends entitle it to judgment as a matter of law, the 
attention of the Court is respectfully directed to appellee's State- 
ment (J. A. 34-45). 

After a lengthy hearing, the District Court, upon considera- 
tion of the pleadings and the entire administrative record, denied 


appellant's motion for summary judgment, and granted appellee's 


motion for summary judgment (J. A. 47-48). This appeal 


followed (J. A. 48). 


SUMMARY OF THE ARGUMENT 
There is in the administrative record substantial evidence 
(including appellant's own sworn statements) to fully support the 


finding of the Commissioners of the District of Columbia that, 


during the calendar year 1957, appellant, under a claim of right 
and without restriction as to its disposition, received as his own 
income the amount of $2,640 which he knowingly failed to report 
in his 1957 District of Columbia income tax return. Under well 
established principles of law, such income was taxable for the 
year in which it was received and retained even though appellant’s 
right to retain it was contested and, in a later year, he was obliged 
to refund a portion of it. 

In light of appellant’s position and duties in connection 
with the assessment and collection of taxes due the District of 
Columbia, his knowing falsification of his District income tax return 
effectively destroyed his usefulness as a Revenue Officer and 
compelled his discharge from that position. 

The record clearly establishes that appellant was afforded 


the full benefit of all applicable regulatory procedures. 


ARGUMENT 


I 


Appellant received the full measure of 


judicial review to which he is entitled. 
The argument under Point I of appellant's brief (pp. 23-26) 


amounts to the flaying of a dead horse. Appellee does not now, nor 


did it below, contend that appellant is not entitled to judicial review 

of its action in discharging him. The controversy below was as 

to the extent of judicial review to which appellant is entitled. As the 
authorities cited by appellant show, judicial review in a case such 

as this is in no sense a trial de novo, rather it " * * * is limited 

to determining whether the statutory and regulatory procedures 

were observed and whether the challenged action was arbitrary and 
capricious or was supported by evidence."' Pelicone v. Hodges (1963), 
116 U. S. App. D. C. 32, 33, 320 F. 2d 754, 755. Here appetlant 


received the full measure of judicial review to which he is entitled. 


II 
Appellant's discharge is fully supported | 
by substantial evidence and is not 
arbitrary or capricious. 


The principal issue to be decided by the Commissioners on 


appellant's appeal to them was: 


Did appellant, during the calendar year 
1957, receive taxable income in the amount 
of $2,640 which he failed to report on his 
1957 District of Columbia income tax 
return? 


The applicable law is clear and well established. In 
Mertens, Law of Federal Income Taxation, Vol. 2, § 12.103, 
p. 315, it is stated: 


"If a taxpayer receives payments under 
a claim of right and without restriction as 
to their disposition, he is held to have 
received income at that time, even though 
it may still be claimed that he is not 
entitled to retain the money, and even 
though he may still be adjudged liable 
to restore it or its equivalent. * * *" 


In Penn v. Robertson (4th Cir., 1940), 115 F. 2d 167, 173, 
the Court said: 


""* * * [ Mjoneys received by a tax- 
payer as his own under a claim of right 
and without restriction as to their dis- 
position are taxable for the year in 
which they are received and retained 
even though in a later year the taxpayer 
is obliged to refund them in whole or in 
part, in which event he would have a 
claim for deduction in the later year." 
{Citations omitted. ] 


And to the same effect are Saunders v. Commissioner of Internal 


Revenue (10th Cir., 1939), 101 F. 2d 407, 409, and the many 


cases there cited; Maxwell v. Commissioner, 8 TCM 151, 153. 
None of the cases cited and relied upon by appellant is to the 


contrary. 


Since income received for services rendered, admittedly, 
constitutes taxable income to appellant, there remains only the 
question of whether, during the calendar year 1957, appellant, 
under a claim of right and without restriction as to its disposition, 
did, in fact, receive $2,640. Although the record is extensive, 
the evidence on this point is clear and, essentially, undisputed. 
The apparent confusion in the record results from the fact that 
appellant speaks from both sides of his mouth. It is impossible to 
reconcile the position he asserted and vigorously undertook to 
maintain before the District Court in Chosick v. Hepner, 

Civil Action No. 938-58, when he was called upon to account for the 
disposition he had made of his step-mother's funds, and the 
amorphous position he ineffectually attempted to maintain before 


the District Government's Central Grievance Committee. As 


counsel for the Department of General Administration pointed out in 


its memorandum filed with the Committee (Defendant's Exhibit 
9, p. 18), appellant 


"* * * has placed himself in the unfor- 
tunate position of havin g been untruthful 
at either this proceeding or at the District 
Court proceeding; it is impossible for him 
to have been truthful at both. His position 
on this proceeding in incredible and 


completely unsubstantiated, whereas 

his position in the District Court, which 
he now finds uncomfortable, is completely 
substantiated by his own financial records, 
dispite his clumsy efforts to refute them." 

In any event, it was clearly not improper for the Commis- 
sioners to have accepted appellant's numerous sworn statements 
before the District Court, supported as they were by convincing 
and unchallenged documentary evidence, that, during the calendar 
year 1957, appellant had, in fact, received, as his own, $2,640 
under a claim of right and without restriction as to its disposition 


(see paragraphs 20 through 36 of appellee's statement of material 


facts, J. A. 39-45). 


Indeed, upon the record, the conclusion is compelled that 


appellant did, during 1957, receive taxable income in the amount 

of $2,640 which he knowingly failed to report in his income tax 
return for that year. It is also apparent in light of the entire record, 
that appellant well knew, or at least should have known, that such 
income was taxable and should have been reported in his 1957 

return. Appellant's contention that his failure to report such 

income in his 1957 return was based on the advice of counsel is 
Spurious in the extreme, for, by his own admission, he did not 


consult counsel about his tax liability until 1959 or 1960 when, 


at a hearing before the Auditor, "Mr. Chosick brought it up and 


wanted to know if I had paid taxes on this money." (Defendant's 
Exhibit 8, Tr. 69-70; and see pages 16-17 of the Department's 
memorandum to the Committee, Defendant's Exhibit 9.) 

The second question presented to the Commissioners on 
appellant's appeal to them was whether his knowing falsification of 
his 1957 income tax return had destroyed his atfectiveness asa 
Revenue Officer (Defendant's Exhibit 8, Dapaneuta Exhibit 3). 
The answer to this question is too obvious to require further 


comment. 


paul 
Appellant's discharge was in strict 
~~ accord with all applicable regula- 

Appellant's third point on appeal is that appellee's alleged 
failure to observe its own regulatory procedures, and those of the 
Civil Service Commission, rendered his discharge a nullity. Each 
of appellant's contentions in this respect is so plainly without merit 
as to require but a short answer. Indeed, appellant's strained 
efforts to develop some procedural defect are so utterly ineffectual 
that they but emphasize the complete regularity of the entire 


administrative proceedings. 


1 


Appellant's first contention respecting alleged procedural 


irregularities is that his discharge was in violation of Chapter 10, 


Section D, of the District of Columbia Personnel Manual 
{Defendant's Exhibit 20). The provisions of Section D relate to 
employee indebtedness and provide, in substance, that, before 
disciplinary action may be taken against an employee for failure to 
pay a debt, he must first be informed of the complaint of 
indebtedness and then be given a reasonable opportunity to pay the 
debt. Appellant says that this was not done in his case. 

If the charge against appellant had been simply failure to 
pay a debt, there might well be substance to his contention. The 
plain fact of the matter is, however, that he was not so charged. 
The charge against him was of a quite different and a much more 
serious nature--the falsification of his income tax return. The 


provisions of Section D, accordingly, have no applicability here. 


2 
Appellant contends next that, in alleged violation of 
5C.F.R. § 77.125, he was not timely furnished a copy of the 


Central Grievance Committee's report and recommendations to the 


11 


Commissioners of the District of Columbia (Defendant's Exhibit 


12). The provisions of § 77.125, however, apply only to those 
agencies ' * * * of the government of the District of Columbia 
having positions in the competitive service" (5 C. F. R. § 77.103) 
and only to those employees of the District of Columbia who 
occupy " * * * a position in the competitive pecvics: eee 
(5 C.F.R. § 77.104). Since appellant clearly did not occupy a 
position in the competitive service (Defendant's Exhibit 17), 
manifestly the provisions of § 77.125 do not apply to his case, 

: 

Appellant contends that appellee violated Chapter 15, 
Section A, Subsection 7(i), of the District of Columbia Personnel 
Manual (Defendant's Exhibit 21), which provides: 

"Time limit for decisions -- Under 


normal circumstances, final decision by 
the Board of Commissioners will be 
rendered within 30 calendar days [of 
the close of the hearing before the 
Central Grievance Committee]. When- © 
ever a decision is delayed, the employee 
shall be advised in writing within the 
‘30-day period of the reason for delay 
and the approximate date that he may 
expect a decision." 


Appellant asserts that the hearing before the Central 
Grievance Committee closed on October 16, 1962, and that, without 


notice to him, the Commissioners waited until December 12, 1962, 


to render'their final decision. The record is clear, however, that 


the hearing did not close on October 16, 1962. At the conclusion 


of the evidence on October 16, 1962, the Committee, at the specific 
request of counsel for appellant, afforded each side an opportunity 
to file written memoranda in support of their respective positions 
(Defendant's Exhibit 8; Tr. 151-153). Accordingly, the hearing 
was not closed until November 13, 1962, when such memoranda 
were filed (Defendant's Exhibits 9, 10). And within 30 days there- 
after, on December 12, 1962, appellant was formally notified of 
the final decision of the Commissioners, rendered December 11, 


1962 (Defendant's Exhibits 13, 14). 


4 
Finally, appellant contends that, because he was not retained 
in his position as a Revenue Officer pending final decision by the 
Commissioners, appellee violated the provisions of Chapter 15, 
Section A, Subsection 6 (1) (4), of the District of Columbia Personnel 
Manual (Defendant's Exhibit 21), which he quotes as follows: 
'" '6 (1) (4) When appealed (to the 
Central Grievance Committee) under the 
provisions of this subsection, 2 proposed 


or pending personnel action which would 
result in. . . the removal of an employee, 


shall be held in abeyance until after a 
final decision [on] the appeal has been 
rendered. ..' i ied.)" 

The answer to appellant's contention in this respect is to 
be found in the remainder of the Subsection, which he does not 
quote. Such Subsection goes on to state: 

" * * * An exception to this requirement 
may be made when the nature or severity 
of the charges is such that continued 
employment of the person would constitute 
a hazard to District Government employees 
or property or would reflect seriously on 
the reputation of the D. C. Government." 

It was in accord with this exception to the general require- 
ments of the regulation, and for the reasons fully set forth in 
appellee's letters to appellant dated June 14, 1962 (Defendant's 
Exhibit 1), June 18, 1962 (Defendant's Exhibit 2), and July 5, 


1962 (Defendant's Exhibit 5), that appellant was not retained in 


his position as a Revenue Officer pending final decision by 


the Commissioners. 


CONCLUSION 


Upon the foregoing, it is respectfully submitted that the 


judgment below is in all respects correct and in accordance with 


law and should, therefore, be affirmed. 
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